SETTLEMENT AGREEMENT AND GENERAL RELEASE

This Settlement %greernent and General Release (‘Agreement’) is entered into and
effective this 23~ dayof _Ap/ | ,2019, by and between CITY OF BUELLTON,
a California general law city and municipal corporation, and its officials and employees
(collectively, the “CITY"), and the SOUTHWEST VOTER REGISTRATION EDUCATION
PROJECT, a national non-profit organization (“SVREP"). CITY and SVREP are
collectively referenced below as the “Parties,"” or individually as a “Party” with reference

to the following.

RECITALS

A. SVREP, founded in 1974, is the largest and oldest non-partisan Latino voter
participation and advocacy organization in the United States. SVREP transmitted
a demand letter to CITY, dated September 28, 2018 and received by the CITY on
October 3, 2018 (the “Letter”). The Letter, attached to this Agreement and
incorporated by this reference herein as EXHIBIT A, (i) alleged racially polarized
“at-large” voting in the CITY, that has resulted in minority vote dilution and a
violation by CITY of the California Voting Rights Act of 2001 (the “CVRA"), and (ii)
demanded that the CITY voluntarily change its at-large election system, in favor of
a district based election system.

B. The CITY is a small incorporated municipality in the Santa Ynez Valley region of
Santa Barbara County, with a population of 4,828 as of the 2010 census and a
commensurately limited budget.

C. On November 8, 2018, the CITY adopted Resolution No. 18-22, declaring the
CITY's intention to transition from at-large elections to district-based elections
pursuant to California Elections Code Section 10010. Resolution No 18-22
recognized the CITY's intent to utilize the results of the 2020 census conducted by
the United States Census Bureau to adopt a district-based elections ordinance to
be effective beginning in the CITY's 2022 election.

D. On November 30, 2018 and again on December 26, 2018, based upon CITY's
representations concerning an ongoing housing development that will comprise a
significant percentage of the CITY's population but will only be reflected in the 2020
census, SVREP stated its willingness to allow the CITY to utilize the results of the
2020 census conducted by the United States Census Bureau to adopt a district-
based elections ordinance to be effective beginning in the CITY's 2022 election,
presuming such process were delineated with clear deadlines for the CITY's
compliance with the CVRA.
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E.

Pursuant to and consistent with California Elections Code Section 10010, prior to
adopting the district-based elections ordinance, the CITY will embark on a process
that incorporates (i) at least four (4) public meetings, including without limitation
public hearings timed, noticed and conducted in accordance with the CVRA, (ii)
the submission by CITY’s professional demographer and CITY residents of at least
two (2) potential district maps, and (iii) the City Council's adoption of a single map
establishing district boundaries that will contain no at-large elements. CITY may,
alternatively, establish a citizens' districting commission consistent with the
Elections Code.

The CITY adopted Resolution No. 18-22 and is entering this Agreement based
upon the findings enumerated in Resolution No. 18-22, and because it wishes to
avoid litigation, including the exposure to pay not only its own attorneys' fees, but
also those of SVREP.

. The Parties intend this Agreement to be a full, complete and final settiement

between the Parties of all claims and issues arising from and related to any alleged
violation of the CVRA by the CITY, and shall serve as the final resolution of this
matter.

NOW THEREFORE, and in consideration for the promises contained herein, and other
good and valuable consideration, receipt of which is acknowledged by the execution of
this Agreement, and to avoid unnecessary litigation, it is agreed by and between the
Parties as follows:

A

NO ADMISSION OF LIABILITY AND RELEASES

No Admission of Liability. Neither this Agreement nor compliance with this
Agreement shall in any way be construed as an admission by either Party of the
truth or falsity of any allegation in the Letter related to the CITY's non-compliance
with the CVRA, or as an admission of any unlawful act, omission, or any other
liability whatsoever on the part of either Party. Each of the Parties specifically
disclaims any liability to or against the other, or against any other person or entity.

SVREP Release of Claims. SVREP hereby and forever releases and discharges
CITY, as well as CITY's past and present council members, commissioners,
directors, officials, employees, contractors, agents, volunteers, attorneys,
divisions, departments, representatives, insurers, successors in interest and
assigns, and all persons acting by, through, under or in concert with any of them
(in the aggregate, and each one of “CITY's Related Parties”) from any and all
causes of action, rights, claims, judgments, liens, indebtedness, damages, losses,
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liabilities, and demands of whatsoever kind or character, known or unknown,
suspected to exist or not suspected to exist, anticipated or not anticipated, whether
or not it has been brought before any state or federal court, or before any state or
federal agency or other governmental entity (in the aggregate and each
“Claim(s)"), which Claim(s) arise from or relate to any allegation in the Letter
through the date of this Agreement's execution by the Parties, and/or the
negotiation and execution of this Agreement (in the aggregate and each "Released
Claim(s)"). SVREP understands and agrees that this Agreement extends to all
Released Claims of every nature and kind, known or unknown, suspected, past,
or present, arising from or attributable to the elections in the CITY, or the history
of elections in the CITY. SVREP understands and agrees that it is waiving any
rights it has or may have had, to pursue any and all remedies available to it, or to
any of its predecessors, successors, affiliates or related entities or persons,
members, managers, partners, employees, contractors, volunteers, agents,
representatives, attorneys, and assigns (in the aggregate, and each one of
“SVREP's Related Parties”) in relation to any Released Claim against CITY or any
of CITY's Related Parties. The Released Claims that SVREP releases hereunder
include without limitation any Released Claim that is a “tort claim” or “government
claim" under California Government Code § 910, et seq., and all other Released
Claims arising in contract, tort or equity under any other statute, whether federal,
state or local up to the date of execution of this Agreement.

C. CITY's Release of Claims. CITY hereby and forever releases and discharges
SVREP, as well as SVREP's Related Parties, from any and all Released Claims,
through the date of this Agreement's execution by the Parties. CITY understands
and agrees that this Agreement extends to all Released Claims of every nature
and kind, known or unknown, suspected, past, present or future, arising from or
attributable to the elections in the CITY, or the history of elections in the CITY.
CITY understands and agrees that it is waiving any rights it has, may have had, or
may have in the future, to pursue any and all remedies available to it, or to any of
CITY's Related Parties, in relation to any Released Claim against SVREP or any
of SVREP's Related Parties.

D.Civil Code Section 1542 Waiver. Each of the Parties hereby certifies that it has
read and now expressly waives any and all rights that it may have, now or at any
time in the future, pursuant to California Civil Code section 1542, which reads as
follows:

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS THAT THE
CREDITOR OR RELEASING PARTY DOES NOT KNOW OR SUSPECT
TO EXIST IN HIS OR HER FAVOR AT THE TIME OF EXECUTING THE
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RELEASE AND THAT, IF KNOWN BY HIM OR HER, WOULD HAVE
MATERIALLY AFFECTED HIS OR HER SETTLEMENT WITH THE
DEBTOR OR RELEASED PARTY.

The Parties recognize and acknowledge that factors which have induced them and
each of them to enter into this Agreement may turn out to be incorrect or to be
different from what they had previously anticipated, and they hereby expressly
assume the risks of waiving the rights provided by California Civil Code section
1542

Y

|‘1I‘|- '\-'

SVREP CITY
Initials Initials

TERMS OF AGREEMENT

The true and correct recitals above are incorporated by this reference in this
Agreement, including the exhibit referenced therein.

Consistent with the CVRA “safe harbor” law codified in California Elections Code
Section 10010(f)(3), CITY will make to SVREP's attorneys — Shenkman & Hughes
PC - the “Settlement Proceeds,” a lump sum payment of Thirty Thousand dollars
($30,000.00), or a lesser amount in the event that the invoice(s) described below
total a lesser amount, within no more than thirty (30) business days of CITY's
receipt of: (i) this Agreement, fully executed by SVREP, and (i) an invoice,
redacted as reasonably deemed necessary by SVREP's legal counsel in a
manner consistent with attorney-client privilege, documenting the incursion by
SVREP of legal fees in the amount or in excess of the Settiement Proceeds.

Each of the Parties accepts the releases of the other provided in Section |l above,
and the consideration, if any required by this Section lll, as full and adequate
consideration for the releases it provides and the consideration it tenders, if any,
hereunder.

The CITY will take the following actions within the following time frames to comply
with California Elections Code Section 10010 and complete its transition to
district-based elections:

a. On or before March 31, 2021, the United States Census Bureau anticipates
providing 2020 census data to the States. The CITY shall seek out census
data from the Bureau and the State of California and shall report at each of
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its City Council meetings following the proposed release as to the status of
the release and the CITY's receipt of census data.

b. Within thirty (30) days of receiving the census data the CITY will share it
with SVREP.

c. Within thirty (30) days of receiving the census data the CITY will submit the
data to the CITY's retained demographer to begin the work of finalizing draft
district maps for presentation to the public.

d. Prior to drawing any maps based on the census data, CITY and the
demographer shall hold two public hearings, one at each of its next two City
Council meetings, to receive public input on

e. On or before July 31, 2021, CITY shall hold the first public meeting to
present to the public the concept of by-district voting and preliminary map
options for by-district voting.

f On or before August 31, 2021, CITY shall complete its public meeting
process and take comments from the public on by-district voting.

g. On or before October 31, 2021, CITY shall publish and make available to
the public draft district voting maps and the draft schedule for staggered
terms of office, which CITY and SVREP agree should be the current
schedule so as not to disrupt the normal pattern of elections.

h. On or before November 30, 2021, CITY shall hold the first additional public
hearing required prior to adoption of by-district voting and shall take
additional public comments.

i On or before December 31, 2021, CITY shall hold the second additional
public hearing.

j. CITY may revise the draft maps or may approve one of them, but in any
event CITY shall complete the necessary hearings and readings of the
ordinance to establish by-district voting on or before February 28, 2022 and
shall transmit such information to the County of Santa Barbara as is
necessary for the County to oversee by-district voting in CITY no later than
March 31, 2022.

As an alternative to the actions in subsection 11.D, the CITY may establish a
citizens districting commission, consistent with the Elections Code, and that
citizens districting commission shall be responsible for establishing the precise
location of district lines. Such citizens districting commission, if established,
may set its own schedule for public hearings, as long as the schedule ensures
adoption of a district map by no later than March 31, 2022.
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GENERAL PROVISIONS

Each Party to Bear Own Fees and Costs. Aside from what is specifically
provided for in this Agreement, each Party shall bear their own costs, expenses
and attorneys' fees incurred in connection with the proceedings and/or events
resulting in this Agreement, or in connection with any other claims made or
investigated by either Party against the other in any forum (civil, criminal,
administrative or quasi-administrative) up to the date of this Agreement, and each
of the Parties hereto expressly waives any claim for recovery of any such costs,
expenses or attorneys' fees from the other Party. Except as specified above in
Section I1.B., the attorneys for all Parties to this Agreement do likewise expressly
waive any claim for recovery of costs, expenses and/or attorneys' fees from the
opposing Party. Neither Party shall be deemed a “prevailing party” by virtue of
executing this Agreement.

No Prior Assignments. SVREP represents that it has not assigned or
transferred, or purported to assign or transfer, to any person or entity, any Claim
or any portion thereof or interest therein against CITY.

Enforcement. This Agreement is made and entered into in the State of California
and shall be governed, interpreted, and enforced under the laws of the State of
California, and applicable Federal Law. To the extent that any Party brings an
action to enforce the terms of this Agreement, such action shall be filed and
prosecuted in the Santa Barbara Superior Court of California. The Parties further
agree that this Agreement may be used as evidence in any subsequent proceeding
in which either of the Parties allege a breach of this Agreement or seek to enforce
the terms, conditions, provisions, or obligations.

Covenant to Effectuate Agreement. Each Party hereto agrees to do all things
and execute and deliver all instruments and documents necessary to fuffill and
effect the provisions of this Agreement and to protect the respective rights of the
Parties to this Agreement.

Waiver of Terms of Agreement. No waiver by any Party of any breach of any
term or provision of this Agreement shall be construed to be, nor be, a waiver of
any preceding, concurrent or succeeding breach of the same, or any other term or
provision hereof. No waiver shall be binding unless in writing and signed by the
Party to be charged or held bound. It is further understood and agreed that if, at
any time, a breach of any term of this Agreement is asserted by any Party hereto,
that Party shall have the right to seek specific performance of that term and/or any
other necessary and proper relief, including, but not limited to, damages.
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No Duress or Undue Influence. The Parties represent and agree that they have
carefully read and fully understand all of the provisions of this Agreement, and that
they are voluntarily, without any duress or undue influence on the part of or on
behalf of any Party, entering into this Agreement.

Entire Agreement. This Agreement contains all of the terms and conditions
agreed upon by the Parties hereto regarding the subject matter of this Agreement.
Any prior agreements, promises, negotiations, or representations, either oral or
written, relating to the subject matter of this Agreement, not expressly set forth in
this Agreement, are of no force or effect.

interpretation. This Agreement has been jointly negotiated. The language in this
Agreement shall be construed as a whole according to its fair meaning and not
strictly for or against any of the Parties, regardless of the initial drafting of this
Agreement by CITY.

Severability. In the event that any one or more provisions of the Agreement shall
be declared to be illegal, invalid, unenforceable, and/or void by a court of
competent jurisdiction, such provision or portion of this Agreement shall be
deemed to be severed and deleted from this Agreement but this Agreement shall
in all other respects remain unmodified and continue in force and effect.

Authority. Each of the persons executing this Agreement on behalf of a Party
warrants that they are duly authorized to execute this Agreement on behalf of that
Party, and that by so executing this Agreement the Party in question is formally
bound to the provisions of this Agreement.

Execution of Counterparts. This Agreement may be executed in one or more
counterparts, each of which shall be deemed an original, but all of which together
shall constitute one and the same instrument. A photocopy, or a facsimile or digital
transmission of this Agreement, including signatures, shall be deemed to constitute
evidence of the Agreement having been executed.

SIGNATURES FOLLOW
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IN WITNESS WHEREOF, the Parties hereto have executed the Settlement
Agreement and General Release.

SOUTHWEST VOTER REGISTRATION
EDUCATION PROJECT

o )
- 23~ % By: :f-%i’-’ A/ 4

Lydia Camarillo
President

Dated:

APPROVED AS TO FORM

7
VA
s —

By:

Kevin |. Shenkman,
Counsel

CITY OF BUELLTON

Dated: _4-2%5-19 By: %‘, %M

City Manager

APPROVED AS TO FORM

Gregorg’M. Murphy, <
City Attorney
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EXHIBIT A

SOUTHWEST VOTER REGISTRATION EDUCATION PROJECT LETTER
(4 [ 1PAGES)

EXHIBIT A
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EXHIBIT A

28905 Wight Road
Malibu. California 90265
(310) 457-0970

kshenkmand@shenkmanhughes.com

Received
OCT 03 2018
VIA CERTIFIED MAIL CITY OF BUELLTON

September 28, 2018

Linda Reid — City Clerk

City of Buellton

107 West Highway 246

P.O. Box 1819 Buellton. CA 93427

Re:  Violation of California Voting Rights Act

[ write on behalf of our client, Southwest Voter Registration Education Project.
The City of Buellton (“Buellton™) relies upon an at-large election system for
electing candidates to its City Council. Moreover, voting within Buellton is
racially polarized, resulting in minority vote dilution. and therefore Buellton’s at-
large elections violate the California Voting Rights Act 0of 2001 (“CVRA™).

The CVRA disfavors the use of so-called “at-large™ voting — an election method
that permits voters of an entire jurisdiction to elect candidates to each open seat.
See generally Sanchez v. City of Modesto (2006) 145 Cal.App.4™ 660, 667
(“Sanchez”). For example, if the U.S. Congress were elected through a nationwide
at-large election, rather than through typical single-member districts, each voter
could cast up to 435 votes and vote for any candidate in the country, not just the
candidates in the voter's district, and the 435 candidates receiving the most
nationwide votes would be elected. At-large elections thus allow a bare majority
of voters to control every seat, not just the seats in a particular district or a
proportional majority of seats.

Voting rights advocates have targeted “at-large” election schemes for decades.
because they often result in “vote dilution,” or the impairment of minority groups’
ability to elect their preferred candidates or influence the outcome of elections.
which occurs when the electorate votes in a racially polarized manner. See
Thornburg v. Gingles, 478 U.S. 30, 46 (1986) (“Gingles”). The U.S. Supreme
Court “has long recognized that multi-member districts and at-large voting
schemes may operate to minimize or cancel out the voting strength™ of minorities.
Id. at 47; see also id. at 48, fn. 14 (at-large elections may also cause elected
officials to “ignore [minority] interests without fear of political consequences™),



September 28, 2018
Page 2 of 4

citing Rogers v. Lodge, 458 U.S. 613, 623 (1982); White v. Register. 412 U.S. 755,
769 (1973). “[TThe majority, by virtue of its numerical superiority, will regularly
defeat the choices of minority voters.” Gingles, at 47. When racially polarized
voling occurs, dividing the political unit into single-member districts, or some
other appropriate remedy, may facilitate a minority group's ability to elect its
preferred representatives. Rogers. at 616.

Section 2 of the federal Voting Rights Act (“FVRA™), 42 U.S.C. § 1973, which
Congress enacted in 1965 and amended in 1982, targets, among other things. at-
large election schemes. Gingles at 37; see also Boyd & Markman, The 1982
Amendments to the Voting Rights Act: A Legislative History (1983) 40 Wash. &
Lee L. Rev. 1347. 1402. Although enforcement of the FVRA was successful in
many states, California was an exception. By enacting the CVRA, “[t]he
Legislature intended to expand protections against vote dilution over those
provided by the federal Voting Rights Act of 1965.” Jauregui v. City of Palmdale
(2014) 226 Cal. App. 4™ 781, 808. Thus, while the CVRA is similar to the FVRA
in several respects, it is also different in several key respects, as the Legislature
sought to remedy what it considered “restrictive interpretations given to the
federal act.” Assem. Com. on Judiciary, Analysis of Sen. Bill No. 976 (2001-2002
Reg. Sess.) as amended Apr. 9, 2002, p. 2.

The California Legislature dispensed with the requirement in Gingles that a
minority group demonstrate that it is sufficiently large and geographically compact
to constitute a “majority-minority district.” Sanchez, at 669. Rather, the CVRA
requires only that a plaintiff show the existence of racially polarized voting to
establish that an at-large method of election violates the CVRA. not the
desirability of any particular remedy. See Cal. Elec. Code § 14028 (A violation
of Section 14027 is established if it is shown that racially polarized voting occurs
..."") (emphasis added); also see Assem. Com. on Judiciary, Analysis of Sen. Bill
No. 976 (2001-2002 Keg. Sess.) as amended Apr. 9, 2002, p. 3 (“Thus, this bill
puts the voting rights horse (the discrimination issue) back where it sensibly
belongs in front of the cart (what type of remedy is appropriate once racially
polarized voting has been shown).”)

To establish a violation of the CVRA, a plaintiff must generally show that
“racially polarized voting occurs in elections for members of the governing body
of the political subdivision or in elections incorporating other electoral choices by
the voters of the political subdivision.” Elec. Code § 14028(a). The CVRA
specifies the elections that are most probative: “elections in which at least one
candidate is a member of a protected class or elections involving ballot measures,
or other electoral choices that affect the rights and privileges of members of a
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protected class.” Elec. Code § 14028(a). The CVRA also makes clear that
“[e]lections conducted prior to the filing of an action ... are more probative to
establish the existence of racially polarized voting than elections conducted after
the filing of the action.” /d.

Factors other than “racially polarized voting™ that are required to make out a claim
under the FVRA — under the “totality of the circumstances™ test — “are probative,
but not necessary factors to establish a violation of” the CVRA. Elec. Code §
14028(e). These “other factors™ include “the history of discrimination, the use of
electoral devices or other voting practices or procedures that may enhance the
dilutive effects of at-large elections, denial of access to those processes
determining which groups of candidates will receive financial or other support in a
given election, the extent to which members of a protected class bear the effects of
past discrimination in areas such as education, employment, and health. which
hinder their ability to participate effectively in the political process, and the use of
overt or subtle racial appeals in political campaigns.” /d.

Buellton’s at-large system dilutes the ability of Latinos (a “protected class™) — to
elect candidates of their choice or otherwise influence the outcome of Buellton’s
council elections.

The elections of 2002, 2010, and 2014 are particularly illustrative. In 2002, Mark
Martinez ran for City Council; in 2010, Teri Romero ran for City Council; and in
2014, Joe Padilla ran for City Council. Mr. Martinez, Ms. Romero, and Mr.
Padilla all received significant support from Latino voters, but were unable to
secure sets on the City Council due to the bloc voting of the non-Latino majority.

The losses of Mr. Martinez, Ms. Romero, and Mr. Padilla, coupled with the fact
that they were the only Latino candidates to the City Council in the last twenty
years, reveal vote dilution. See Westwego Citizens for Better Government v. City
of Westwego, 872 F. 2d 1201, 1208-1209, n. 9 (5™ Cir. 1989).

According to recent data, Latinos comprise approximately 30.1% of the population
of Buellton. The contrast between the significant Latino proportion of the
electorate and what may be a complete absence of Latinos to be elected to the City
Council is telling.

As you may be aware, in 2012, we sued the City of Palmdale for violating the
CVRA. After an eight-day trial, we prevailed. After spending millions of dollars,
a district-based remedy was ultimately imposed upon the Palmdale city council,
with districts that combine all incumbents into one of the four districts.
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Given the historical lack of Latino representation on the City Council in the
context of racially polarized elections, we urge Buellton to voluntarily change its
at-large system of electing council members. Otherwise, on behalf of residents
within the jurisdiction, we will be forced to seek judicial relief. Please advise us
no later than November 17, 2018 as to whether you would like to discuss a
voluntary change to your current at-large system.

We look forward to your response.

Very truly yours,

5

Kevin 1. Shenkman



